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T.A. ACTON 


A Three-cornered Choice: 
Structural Consequences of Value-Priorities in Gypsy 
Law as a Model for More General Understanding of 
Variations in the Administration of Justice 


INTRODUCTION 


The Romani or Gypsy people are a series of ethnic groups linked 
by history and the possession of an Indian language (Romani, spoken 
by 3-5 million people) or dialects formed by mixture of Romani and 
other languages (spoken by maybe 1.5 million people).! There may be 
another six million or so self-identifying Roma who do not speak 
Romani. Although there are important differences, as a transnational 
diasporic minority they most closely resemble the situation of the 
Jews before the establishment of the state of Israel, but with, if any- 
thing, an even greater variety of cultures. As with Jews, there are 
many debates over their identity, with radical deconstructionists 
even questioning any historical validity to the idea of diaspora.? 
There are groups whom others believe to be Gypsies, but deny it 
themselves, and others who claim to be Gypsies but are disbelieved, 
while Scottish Travellers disagree quite fiercely among themselves as 
to whether they are or are not Romani. Despite these ongoing de- 
bates, however, reaction to the Nazi genocide and other continuing 
oppressions has stimulated growing international solidarity among 


T.A. AcTon is Professor of Romani Studies, University of Greenwich, United King- 
dom, M.A., D.Phil. (Oxon.) F.R.S.A. 

An earlier version of this paper was delivered to a conference of the Gypsy Lore 
Society at the University of Florence in Italy. I am sensible that in some ways this 
paper may still be insufficiently adapted for a legal, as opposed to a Romani Studies 
audience. I can also see that as an essay it is speculative, with the speculations sup- 
ported by rather slender empirical data. Given the scope of the speculation, however, 
gathering the necessary empirical data is beyond the capacity of any one scholar. I 
hope, therefore, that by publishing I might stimulate others to document the practices 
which could make a general theory of the variations in the administration of justice a 
more grounded reality. I am glad to publish these reflections in 2003, exactly ten 
years after the seminal paper by Weyrauch and Bell which started the debates that I 
seek to focus here. 

1. Yaron Matras, Romani, A Linguistic Introduction (2002). Ian Hancock, We are 
the Romani People (2002). 

2. Willems & Lucassen, “Gypsies in the Diaspora? The Pitfalls of a Biblical Con- 
cept,” Histoire Sociale/Social History XXXIII (66): 251-69 (2000). 
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political movements defining themselves as Gypsy, Romani or 
Traveller.? 

They differ quite strongly from Jews, however, in that Roma’s 
cultural traditions were mainly oral before the 20th century, and 
they do not have just one religious tradition, but are distributed 
among all the varieties of Christianity and Islam. With an oral tradi- 
tion as opposed to a written or codified one, it is not surprising that 
their legal traditions vary more than those of Jews. As will be shown 
below, Romani systems of the administration of justice vary from 
each other just about as much as is humanly conceivable, even 
though different groups mostly have similar moral codes. This paper 
will suggest that the structural variation in the administration of 
Romani justice systems can provide a multi-dimensional model for 
variation in human justice systems in general. It will be suggested 
that structural variation correlates with the differential prioritiza- 
tion of three key values: 


1) Personal responsibilityAindividual conscience 
2) Democracy/Consensus 
3) Authority/Tradition 


This account is very different from the account traditionally 
given of Romani justice which like that of the Romani people itself 
tends to prefer images of a single stem branching out, rather than a 
kaleidoscope or confluence of various influences. Most accounts of 
Romani justice have been given by ethnographers, who have concen- 
trated on just the group with whom they happened to be doing field- 
work, treating that as typical, and explaining other accounts derived 
from other groups as variants of their own. Text books and synthe- 
sists then tried to generalize these accounts with generalizations 
about a supposed ideal-typical system.4 The most comprehensive of 
these syntheses, however, was made not by an ethnographer, but by 
two lawyers, Weyrauch and Bell,® who, by concentrating on laying 
bare the legal logic, rather than its circumambient social structure, 
threw the contingent nature of this analysis into sharp relief, and 
kick-started the next stage of the debate. 

Weyrauch and Bell’s work, coming from outside the discourse, 
stirred up the stagnant pool of Romani Studies like a broad, blunt 
stick in the hands of a small boy. Though published only in an Ameri- 
can legal journal, photocopies of their paper were passed from hand 
to hand among scholars and Romani activists in Europe, pushing 


3. Will Guy (ed.), Between Past and Future: The Roma of Central and Eastern 
Europe (2001), Thomas Acton (ed.), Scholarship and the Gypsy Struggle (2000). 
4. Jean-Pierre Liégeois, Gypsies and Travellers — Council of Europe Dossier for 
the Intercultural Training of Teachers 48-51 (1987). 
. Weyrauch & Bell, “Autonomous Lawmaking: The Case of the Gypsies,” 103 
Yale L.J. 323-99 (1993). 
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them to think in a new, holistic way about the governance of Romani 
societies. Weyrauch and Bell had summarized the conventional wis- 
dom with such clarity that for the first time overall comparison with 
other private and public law in western democratic nation-states be- 
came feasible; they also, unwittingly exposed the conventional gener- 
alizations to counterfactual criticism. Weyrauch facilitated the 
ensuing debates both by promoting a special volume of the American 
Journal of Comparative Law,® and a subsequent collection,’ which 
allowed some of the variety to emerge. 


The core of the original ideal-typical and essentialist account of 
the maintenance of social order within Romani communities was 
formed from ethnographic accounts of the most publicly accessible, 
formal and visible Romani justice system in the West, the kris sys- 
tem.® The deconstructive critique of these ideal-typical accounts by 
the present writer and his associates? used a dichotomous structural- 
ism, contrasting the kris and the feud. The present paper, involving 
some self-criticism of positions advanced previously, seeks to dissolve 
these debates by presenting a three-cornered functionalist typology of 
sources of legitimacy in Romani law-enforcement, adding conflict-res- 
olution by elders as a third ideal-type to that of the feud and the kris. 


It will be suggested first, that this typology can encompass a 
wide range of the variations we actually find, including mixed sys- 
tems such as those of some Kosovar Albanian Rom, and second, that 
a similar typology can be applied to describe differences in the judi- 
cial methods of nation-states. If the latter is true, we will suggest 
that there is in fact no essential difference between Romani justice 
and non-Gypsy justice, but rather that particular Romani groups and 
particular nation-states are poised at different positions along the 
same multi-dimensional continuum. The explanation of these differ- 
ences is therefore always historical, and not to be attempted in terms 
of supposed essential characteristics of either Romani or non-Gypsy 
culture. These differences do, however, affect the expression of cul- 
ture: and I will speculate that they even provide a possible explana- 
tion why Romanichals and some other groups do not use the terms 
“Rom/Roma” as an ethnonym. 


6. “Gypsy Law Symposium,” 45 Am. J. Comp. L. 225-442 (1997). 

7. Walter O. Weyrauch (ed.), Gypsy Law: Romani Legal Traditions and Culture 
(2001), (hereinafter Gypsy Law). 

8. As practiced by the Kalderash Romani group, an ethnic group formed from 
among Roma who had settled (and often been enslaved) in the Romanian fringe of the 
Ottoman Empire in the 14th century, and who migrated world-wide during and after 
the economic collapse of slavery in the eighteenth and nineteenth centuries, cf. Lee, 
“The Rom-Vlach Gypsies and the Kris-Romani,” in Gypsy Law, supra n. 7, at 188-230. 

9. Acton, Caffrey & Mundy, “Theorizing Gypsy Law,” in Gypsy Law, supra n. 7, 
at 88-100, Caffrey & Mundy, in Gypsy Law, supra n. 7, at 117-36. 
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UNDERSTANDING THE KRIS IS NOT ENOUGH 


It may be easier to understand these somewhat complicated 
ideas if they are presented with an intellectual history of how the 
critiques built one upon another. 

From the time of Rena Cotten Gropper’s first publications,!° the 
starting point in non-Gypsy Romani Studies for consideration of 
Romani social order has been the kris of the Vlach Roma, especially 
the Kalderash. As noted above, it has the great advantage for social 
scientists over most other forms of Romani justice that it is relatively 
public and accessible: that it parades as one of its virtues that justice 
is not only done, but seen to be done. Amply described in ethnogra- 
phies both major and minor, it was easy to take as exhibiting the 
essence of Romani justice, even in general comparative accounts.!! 
Other social scientists made it a reference point, even when they 
were looking at systems which were slightly different}? or different in 
very major ways.13 

The kris has not only been abundantly documented, but the doc- 
umentation itself has been frequently synthesized!* so a brief 
description will suffice here. A kris is an assembly which is called 
into being by the action of a plaintiff asking for justice against a de- 
fendant. The cause may be an accusation of wrongdoing which 
amounts to criminality, such as theft or abduction, or it may be for 
resolution of some non-criminal matter, such as divorce or the de- 
lineation of business territory. There will be attempts to resolve the 
matter by less formal consultations, but if these fail, the aggrieved 
party demands “kris” which means both justice in the abstract, and 
the physical reality of the tribunal which delivers it. The plaintiff 
must pay the initial costs of setting the assembly up, hoping to re- 
cover these if vindicated. Any Vlach-Romani-speaking male Roma 
who has reached the years of discretion may attend and speak. Much 
of the literature says that women may not attend — but then goes on 
to list exceptions. (The kris can bring women in, because each kris 
makes its own rules — but only by unanimity, which makes it a natu- 
rally conservative body.) The assembly is presided over by a small 
number of judges, chosen on an ad-hoc basis (this is importantly dif- 
ferent from an eldership system). Although agreed, these are bal- 


10. Cotton, “An anthropologist looks at Gypsiology,” II:XXXIV Journal of the 
Gypsy Lore Society 20-37 (1955). 

11. Liégeois, supra n. 4, at 48. 

12. Piasere, “I PleSnéra: uomini di pace fra I Xoraxané,” 19 Lacio Drom 10 (1983). 
Marushiakova, “Self-government among Bulgarian Gypsies,” in Ray Taras (ed.), Na- 
tional Identities and Ethnic Minorities in Eastern Europe 199 (1998). 

13. Judith Okely, The Traveller Gypsies 199 (1983), Martti Groénfors, “Blood Feud- 
ing Among Finnish Gypsies,” University of Helsinki Dept. of Sociology Tutkimuksia 
Research Reports No 213:66 (1977). 

14. Most recently by several authors in Gypsy Law, supra n. 7. 
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anced between those sympathetic to plaintiff and defendant, except 
for a chairman who is chosen for wisdom, experience and neutrality. 
Those chosen as judges will be those who on previous occasions have 
made wise interventions from the floor. Those who have a good repu- 
tation as a chair are in great demand, and will be offered plane tick- 
ets and generous expenses to fly round the world to restore harmony, 
to the point where for a few men in late middle age it becomes their 
major activity. The judges do not, however, deliver a judgement, but 
guide the assembly towards a unanimous conclusion, to be accepted 
even by those it condemns, and the assembly goes on until this is 
achieved. In a sense, the kris embodied the ideals of restorative jus- 
tice long before the term was ever coined. 


Synthesising the anthropological accounts, Weyrauch and Bell5 
in 1993 suggested the practice of the kris, though in their parlance 
“private” (i.e., independent of the state) constituted a body of law and 
law-making which bore comparison with other great legal systems of 
history such as Roman and Jewish law. Although their ethnography 
was entirely secondary and synthetic, and indeed, despite their best 
efforts to seek advice, marked by misunderstandings of detail, their 
application of socio-legal theory had one great advantage over many 
of the individual ethnographies: they presented the kris as a dynamic 
system, able to adapt to new social situations (such as improved 
rights for women in the state legal system), by systematic adaptation 
of its own. It is, they suggest, inherently a mediator of social change, 
as well as a guardian of tradition. 


Despite the real importance of this critical insight from socio-le- 
gal studies, however, in this 1993 text, Weyrauch and Bell exceeded 
even their anthropological mentors in presenting a quintessentially 
Kalderashocentric view of the Romani world, and thus in fact facili- 
tated, even necessitated, a comparative critique. Acton, Caffrey and 
Mundy!® suggested that the social conflict resolution system of the 
Kaale of Finland, described by Grénfors!’ as “blood-feuding”, and 
similar to that of English Romanichals, represented a complete struc- 
tural alternative. Groénfors reported that not only is there no such 
thing as a tribunal system amongst the Kaale, but even marriage as 
a legal institution is absent,!® and that responsibility for the defence 
of individual interests devolves onto the individuals themselves, and 
where they are too physically weak, upon their blood-kin (their blood- 
kin, not their in-laws, for there is no law as such for in-laws to be in.). 


15. Weyrauch & Bell, supra n. 5. 

16. Acton, Caffrey & Mundy, “Theorizing Gypsy Law,” 45 Am. J. Comp. L. 251-68 
(1997). 

17. Gronfors, supra n.13. 


18. Grénfors, “Institutional non-Marriage in the Finnish Romani Community and 
its relationship to Rom traditional law,” 45 Am. J. Comp. L. 305-28 (1997). 
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Grénfors shows, however, that this is not a bloody free-for-all, 
but a mostly peaceful system, because, on the whole, people are 
aware of what their rights and obligations are, and are conscious of 
their own infractions, and in consequence those who are guilty tend 
to stay out of the faces of those they have wronged. Actual violence or 
killing, therefore is an extreme sanction, a situation as rare as im- 
prisonment or execution in the life of gaje. The daily reality is one of 
avoidance, first of the occasion of offence, and second of the presence 
of the previously offended. And the duties and rights of individuals, 
the proprieties of society which inform individuals’ judgement as 
whether they ought to fight or run, show many commonalties with 
the morality of those who attend the kris. 

Acton, Caffrey and Mundy!?® contrast this situation with the kris 
in terms of Pashukanis’ theorization of the development of criminal 
law out of civil law.2° Pashukanis suggests that all law is originally 
civil, about the rights and obligations between individuals, and legal 
practice develops to compensate the wronged. Only when society is 
constructed as a fictitious person with its own rights and duties, in 
the form of the monarch or the state, does criminal law emerge, posit- 
ing the state, or the queen’s peace as having an interest alongside 
their victim against the wrongdoer. In English law, a criminal trial 
has a name like “Regina vs. Smith” whereas a civil one will be such as 
“Brown vs. Smith”. 

Although the kris may continue to adjudicate civil issues such as 
territorial disputes where none of the disputants will be adjudged 
marimé or to have offended against Romanija as such, it also deals 
with cases where the wrongdoer is clearly seen to have offended 
against the community; it has therefore established a criminal law. 
The kris is, in fact an embryonic state, claiming a monopoly of legiti- 
mate violence. Private violence or revenge by a wronged person, 
therefore could be as much an offence against the ris as the original 
wrong. The exact reverse holds true among Kaale, where honor may 
demand the commission of private violence, or the threat of it. 

On the basis of this Acton, Caffrey and Mundy suggested an 
ideal-typical dichotomy between the kris-system and the feud-sys- 
tem, with the Kalderash and the Kaale as extreme cases, between 
which we might find other Romani groups ranked. Thus the English 
Romanichals, with whom we conducted fieldwork, clearly have an 
avoidance system of justice like the Kaale. In a seminar (in 1996, un- 
reported, regrettably) where Gary Mundy debated with Martti 
Groénfors, however, discussion clearly established (a) the mediation in 
feuds appears to be easier and more frequent among Romanichals 
than among Kaale, to the point where Grénfors almost questioned 


19. Acton et al., supra n.9. 
20. Evgeni Pashukanis, Law and Marxism. A General Theory (1978). 
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whether Romanichal feuds were real feuds at all, rather than an ex- 
tended series of what he termed “duels” and (b) that although mar- 
riage is traditionally by elopement among Romanichals, after the 
elopement it receives a much higher degree of public acknowledge- 
ment, than among Kaale. But even though Romanichal justice might 
be slightly more collective and less individualistic than Kaale justice, 
it had no tribunals and no institution of criminal law: it was qualita- 
tively, structurally different from the Kalderash system, whereas it 
differed from the Kaale system only in detail and degree. 

Even more ambitiously we speculated as to the historical roots of 
these systems: we suggested that the justice-by-avoidance system 
was (a) as Pashukanis’ theory suggests, historically prior in human 
development to a criminal law system and (b) functionally appropri- 
ate to groups still actively practising commercial nomadism. The kris, 
by contrast, we suggested (a) showed similarities in etiquette and 
practice to Romanian village assemblies as documented by Stahl?! 
and (b) was functionally appropriate to an enslaved community 
which had to create structures parallel to those in the masters’ soci- 
ety to protect their communal integrity from their masters’ interfer- 
ence as far as possible. Let me concede at once that a part of the 
motivation of this speculation was a mischievous desire to under- 
mine, or at least tease, the assumption of purity, originality and gen- 
eral moral superiority which some Kalderash, and even more their 
non-Gypsy chroniclers, are wont to make about their system. 


OBJECTIONS TO A Two-DIMENSIONAL MODEL 


Like most categorical schema, this one works very well as long as 
one limits oneself to instances which fall clearly within the catego- 
ries. Real life is more awkward. Let us consider two objections (a) 
how should we account for the Polska Roma Baro Shero who is 
neither a tribunal nor a feud, but a man, and the successor of his 
predecessor Baro Shero? (b) how should we account, as 
Marushiakova?? asks us, for tribunals which appear among nomadic 
Romani groups with no history of slavery? 


a) It is a common place of West European and North American 
Romani Studies and most western Romani belief that there are no 
Gypsy kings, presidents or primates. Romani communities are 
presented as acephalous, and individuals who present themselves 
as Gypsy kings are theorized by conservative anthropologists as 
bogus figures attempting some kind of show-business scam, di- 
verting attention from real significant figures, and by radical soci- 
ologists as hardworking community intermediaries who have to 


21. Henri H. Stahl, Traditional Romanian Village Communities (1980). 
22. Marushiakova, supra n.12. 
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present themselves to Gaje in language Gaje can understand (per- 
haps I simplify a little here). Neither sociologists or anthropolo- 
gists theorize Gypsy kings as having authority within the 
community — that it is exercised by nuclear family heads in the 
avoidance system and by the kris among Vlach-Rom. But there is 
no way one can fit the authority exercised by the Polish Baro 
Shero?? into this framework. Even though Polska Roma asylum- 
seekers in the UK reported at one time the existence of rival 
claimants to office (as well as a wistful hopefulness that the — or 
an — incumbent might join them in Britain) the office is still con- 
ceptualized as possessing exactly the kind of hereditary authority 
which western Romologists tend to deny exists. Acton, Caffrey and 
Mundy‘ try to gloss over this and deal with the cognitive mis- 
match between the differing statuses of baro Rom, krisnitori and 
Baro Shero by suggesting the office of Baro Shero is just an excep- 
tion where “the social authority may be embodied more in the 
judge than the tribunal, a status which presents a standing temp- 
tation to ambitious Kalderash and Lovari Bare (family leaders) 
who are aware of it and seek to emulate it, often with the most 
unfortunate results.” (This was an unstated allusion to the pre- 
war Vlach-Rom “kings” in Poland — though more recent examples 
such as Ion Cioba in Romania may come to mind). A typology to 
which there are such qualitative exceptions, however, is obviously 
unsatisfactory. 


b) Marushiakova?> writes “Contrary to the opinion of some scien- 
tists, li.e., Acton, Caffrey and Mundy] that the institution Romano 
Kris emerged on the territory of Wallachia and is related to slav- 
ery .. . comparative material from groups living and travelling 
mainly in Eastern Europe shows that the institution of the Gypsy 
court is popular mostly with travelling Gypsies who arrange their 
marriages. It is found among non-Vlach Gypsy groups....... who 
had never been enslaved.”26 She then goes on to present a descrip- 
tive ethnography of the tribunal institution of Meshare, who can 
mediate among different groups of Kardarashi [sic — clearly from 
the text this does not have the same connotation as Kalderash] 
including Lovari, Layashi, Niamtsuri, Nemski, Ungarski and 
others, which she contrasts with purely in-group leadership of 
“chieftains” and family heads among Yerlii, Rudara and other 


23. Jerzy Ficowski, The Gypsies in Poland — Histories and Customs 72-73 (1990). 

24. Acton et al., supra n. 9, at 239. 

25. Marushiakova, supra n. 12, at 200. 

26. Marushiakova, supra n. 12, loc. cit. misreads Acton et al. supra as linking 
marriage by elopement to a sedentary life-style, when in fact we suggest it is linked to 
a nomadic life-style, and a sedentary life-style to arranged marriages — but this does 
not affect the overall thrust of her argument. 
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groups. Interestingly, even while she is uncritically reporting the 
statements of her informant about the power structures of the 
past, she suggests, that those groups whose “Meshare” can operate 
together are perhaps making “a transition to a higher stage in eth- 
nic evolution to the meta-group community of the Kardarashi as a 
whole.”2” Marushiakova’s primary purpose in this paper is to pre- 
sent a summary ethnography of internal social control mecha- 
nisms of Bulgarian Romani groups. In doing so, however, she 
strongly reasserts, against Acton, Caffrey and Mundy, the tradi- 
tional Romani Studies view that the strength, and preservation of 
an essentialized Romanija is directly linked to and proportionate 
to the existence of inter-group “potestary institutions . . . not ob- 
served among other European ethnic communities.”28 


THE TuirD DIMENSION — ELDERS (PHURE) 


This paper suggests that once we have dealt with the first objec- 
tion by adding a category within which the Baro Shero is not an ex- 
ception, we will be able to dissolve the second objection, by pointing to 
qualitative differences between different tribunal systems to suggest 
that we should not consider Meshare as an example of Kris-Romani, 
but as a parallel, perhaps influenced by it. 


During the 1990s some 3,000 Polska Roma asylum-seekers have 
settled in London, and during the last five years we have had the 
advice of the distinguished Belarus Rom poet and translator, Valde- 
mar Kalinin, who has been employed by the London Boroughs of 
Camden and Hammersmith as an educational liaison officer with 
Romani asylum-seeker families. After discussions with Baltic Roma, 
I would now see the Polska Roma situation not as an isolated excep- 
tion, but as an extreme case of the general system of judicial govern- 
ance among Baltic Roma such as Polska, Xaladitka and Ruska Roma, 
by elders. 


The Baro Shero is not really a a “king” in either the medieval or 
contemporary sense of kingship, in that he does not lead the commu- 
nity in general, but rather acts as a kind of hereditary judge. Al- 
though the historical origins of his office may lie in the 17th century 
Polish state’s desire to organize the Roma as a taxable community, 
for the last two centuries at least, the Baro Shero has not played any 
leading role in relations with the state. If he were to be so involved 
this would in fact threaten his ability to be impartial in resolving dis- 
putes within the Romani community; his political neutrality is part of 
the legitimation of his judicial authority. 


27. Marushiakova, supra n. 12, at 202. 
28. Marushiakova, supra n. 12, at 199. 
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Throughout the Baltic Romani communities such judge-like 
figures are found. The Baro Shero is distinct from them only because 
he is so clearly primus inter pares, acknowledged by a group large 
enough to identify itself in name with the non-Gypsy territory, Po- 
land, on which it has traditionally been based. He is like a Roman 
Catholic pope among the Romani elders, whereas most of the elders 
are more like Orthodox patriarchs or bishops, or Protestant bishops; 
perhaps, indeed the difference of religious culture may have influ- 
enced the difference of judicial culture. 


It appears from our discussions some communities have elders 
(phure) who are somewhat hierarchical, and some who are more colle- 
gial. Some are overtly hereditary, claiming legitimacy by descent; 
others are merely representatives of a social elite from among whom 
elders are traditionally selected; but all are holders of an office per- 
manent during their lifetimes. The parallels are apparent to edu- 
cated Roma from such groups: for example one northern Rom based 
in the UK said to me, “They have asked me to go back to be. . . well, it 
is not the Baro Shero among our people, but something like it, do you 
understand?” 


This is a profound difference from the kris as described in the 
literature. Krisnitoria are approached ad hoc by the disputants for 
each kris, on the basis of their eloquence and wisdom in previous 
krise. Although an individual may become known as an able kris- 
nitori, strictly speaking they are in office only for the duration of that 
kris. The disputants negotiate the selection of an impartial chairman 
(whose considerable expenses the appellant will initially have to 
cover) and then equal numbers of others with links to each side. Bal- 
tic Roma, however cannot pick and choose among their elders; there 
should be no question (in principle, at least,) of their going to a differ- 
ent Baro Shero if they fear the judgement he is likely to make, be- 
cause there isn’t one. Baltic Roma are saddled with the elders they 
have. 


In the Kalderash kris, it is the tribunal, a collectivity which in- 
cludes all the disputing parties, which calls the judges to chair it. It is 
the kris which is the authority, and the krisnitoria who in presiding 
over it, help it to find its collective voice. The krisnitoria are found 
once a decision has been taken to call a kris. Among the Baltic Roma, 
however, an aggrieved party can approach an elder or elders, and it is 
these who then call a tribunal, at and to which, after hearing discus- 
sion, they deliver a judgement. 


Obviously there can be great similarities between such tribunals; 
but there is also a fundamental difference. The ultimate legitimacy of 
the decision of the Aris is that it re-establishes consensus; it is a re- 
markably democratic institution. The ultimate legitimation of the 
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judgements of phure, however is the tradition which validates their 
office: their courts are authoritarian institutions. 

It is possible to press this distinction too far. When I put it by e- 
mail to Gregory Kwiek (a Kalderash Rom poet and historian who has 
lived in Poland, Germany and New York) he responded that although 
there were formal differences between the operation of Vlach Rom 
krisnitoria, and Polish Romani elders, he believed, as a Vlach-Rom 
observer who had had the privilege to attend with Polish Romani 
friends meetings recognizing the authority of elders, one could see 
that such elders had in practice to respect the consensus of the com- 
munity. Becoming an elder was not automatic; it had to be evident 
that one could live up to the role before one would be accorded it. In 
both systems, therefore, he suggested, the judges had to respect and 
embody the communal will of the community and this was made ex- 
plicit in the forms of ceremonies recognizing their authority. 

I would accept that in practice both systems will try to meet the 
demands both of tradition and of consensus; and indeed most of the 
participants will want to believe that both of these values will point 
in the same direction. Clearly, however, they are analytically dis- 
tinct, and I hope I will demonstrate this point below when I discuss a 
Kosovar Rom system which combines the value of tradition not so 
much with that of consensus, as do most of the Baltic Roma, but more 
with a lively sense of personal responsibility, akin to that of 
Romanichals or Kaale. 


A TYPOLOGY OF ROMANI JUSTICE SYSTEMS 


The typology | am proposing is probably apparent by now. It can 
be presented as a kind of triangle with the feud, the kris and the baro 
shero being near the three extremities each prioritizing a different 
value, that is personal responsibility, consensus and tradition, and 
each society having a different authority figure. 

What we are suggesting here is that all Romani justice systems 
have in fact to deliver to the aspirations of Romani individuals to feel 
personally responsible and morally autonomous, but yet be in tune 
with eternal standards of right and wrong as delivered by tradition, 
while at the same conforming to the spirit of the law which all decent 
people can see is appropriate. The rituals of law suggest that these 
are a package automatically delivered together, though myth and his- 
tory confront us with conflicts between them, so that practical sys- 
tems have in some way to prioritize them. But no systems are at the 
absolute apexes of the triangle, ignoring the other values; they are all 
somewhere inside the space of the triangle, balancing the different 
values in different ways. 

If we look more carefully at Mariashakova’s report on Bulgarian 
Romani groups we can see that the systems she is reporting are all, 
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Avoidance systems of Justice 


Kaale 
The feud 
Responsibility 
The Rom* 
Marriage by elopement 


Romanichals 


Albanske Roma 


<anpmraoostowd 
“Rte oDet eg b> 


Kalderash Polska Roma 
The kris Eldership 


Consensus Tradition 
The Baro Rom The Phuro Rom 
Arranged Marriage Arranged Marriage 


Tribunal systems of Justice 


*“Rom” here refers to the father of the family, not the ethnonym 


in fact, eldership systems. She says, in fact, (p.199) that among the 
groups she consulted “The term... .Romano Kris ....is unknown. In 
its the term Meshare or Meshariava is used.”29 


She continues, “The Meshare is composed of people having the 
highest prestige in the group, and as knowledge and prestige come 
with age, they are at the same time the oldest members of the com- 
munity..... Every sub-group belonging to the Kardarashi commu- 
nity has its own Meshare.”°° The further details she gives on the way 
in which the Meshare conduct business — how they gather evidence, 
and appeal procedures from a smaller to a larger number of Meshare, 
and how they deliver judgement leave no doubt that this is a system 
where the judges, rather than the assembly as a whole are in control. 
The Meshare are in fact not the equivalent of the kris, but of the kris- 
nitoria. The meetings of the Meshare are like a kris, but they are not 
called a kris, and we should not say they are a kris. It is also true that 
the fact that Meshare who can meet together from different groups 
are more like krisnitoria than other elders who can operate only 
within their own group, but they are still meshare, not krisnitoria. In 
the triangle above they will be somewhere in the middle towards the 
base. 


Marushiakova is right, therefore, to declare that Acton, Caffrey 
and Mundy should not have asserted that the development of tribu- 


29. Id. 
30. Marushiakova, supra n. 12, at 200. 
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nal systems could only have arisen from the situation of slavery 
under Romanian neo-feudalism. Different tribunal systems can also 
be found in states?! where Roma were treated as collective taxable 
entities; but we can continue to speculate, quite reasonably, that the 
specific form and etiquette of tribunals developed by Vlach Roma are 
marked by the political forms and structures of Romania at that 
epoch. 


A SYSTEM OF JUSTICE BY AVOIDANCE MODERATED BY THE 
PRESENCE OF ELDERS — THE SYSTEM OF SOME 
KosovarR ALBANIAN ROMA 


During the period of war in the territories of the former Yugosla- 
via a small number of Kosovar Albanske Roma have come to Britain 
as refugees. They are a minority of the Khorakhane®2 among the refu- 
gees — a larger number of Arlija?* and others came as dependants of 
Bosnian Kalderash families with whom they are connected. Unlike 
other Yugoslav Rom asylum-seekers in the UK who travelled pri- 
vately, the few Albanske Roma arrived to Britain with other Muslims 
in officially sponsored groups of refugees from parts of Croatia to 
which they had migrated. I have been able to talk to a small number 
of families, who though unrelated, appear to have more or less the 
same system. For reasons of confidentiality I will not identify particu- 
lar informants nor will I give examples of their disputes given me in 
confidence. Indeed, this material should be treated with caution 
since, of course, it comes from interviews rather than actual field- 
work. And those interviews were conversations which arose in the 
course of the ordinary business of life, rather than a systematic inter- 
rogation by myself for ethnographic purposes. The conversations 
were carried out in Romani, in which my interlocutors adapted their 
Albanian Romani dialect to my poor Vlach-Romani. This was easy for 
adult men and quite easy for adult women, who were used to convers- 
ing with speakers of other Romani dialects in the market-places of 
the former Yugoslavia. Children, however, stared at me blankly when 
I spoke to them, and their parents would translate, from my Romani 
to theirs. Had I spent longer with these families, doubtless I would 
have begun to be able to adapt my own speech to their dialect, but as 
it is I cannot even be sure that the terminology they used with me is 
what they would have used in their own dialect. I re-read a paper by 
Piasere®4 on a similar group only after these interviews. 


31. That is, in the 16th-18th centuries, both the Baltic states and the core Islamic 
parts of the Ottoman empire. 

32. A general term covering Muslim or Turkish Roma. 

33. A group of Muslim Roma in southern parts of the former Yugoslavia and in 
Bulgaria. 

34. Piasere, supra n. 12. 
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Piasere reports on the mediation by elders known as plesnori to 
control violence during feuds among Khorakhane Roma who had 
moved to Italy from former Yugoslavia who, he suggests have taken 
on cultural traits from Albanians in contact with whom they have 
been living for many years. His suggestion that feuds exist among 
Albanian Roma because they have been influenced by Albanians is a 
common one among Balkan Roma unaware that feuds exist among 
West European Romani groups who are far removed geographically 
from any non-Gypsy community with feuds. This paper will suggest, 
however, that there is no reason to suppose Albanian Romani justice 
to be simply derived from non-Gypsy practices, although of course it 
has to engage (as all Romani justice systems do) with the practices of 
the ethnic majority. 


The customs that Piasere reports are very similar to those about 
which I heard, but there were two important differences. 


First, among these plesnori, mediating in feuds that could easily 
rage on both sides of the Adriatic sea at once, there did exist the pos- 
sibility of forming joint mediatory commissions which would bring to- 
gether plesnori linked to each side of the dispute. Piasere’s 
description of the conduct of such meetings is reminiscent of that of 
Marushiakova of the Meshare, although one assumes that both de- 
scriptions are the result of information rather than observation, and 
therefore possibly subject to ideal-typicalization by the informants. 


Second, Piasere asserts that these pleSnori are bare, not phure: 
“Se si chiede ad un Rom di precisare la figura del pleSnori, rispondera 
che é un giudice (sudi), ma quasi sempre dira: “E un bar6 Rom” e 
specifichera “o bar6 Rom zural6 kat(a)r i familja”, il grande Rom forte 
per sua famiglia. . . . Non specifichera mai dicendo “E vecchio” 
(phurd), perché lanzianita é solo una conseguenza e non la dote 
principale e indispensabile.”25 He goes on to back an assertion of the 
universal non-existence of elders among Roma by citing a somewhat 
unbelievable story about geronticide from Vukanovic,?© whom else- 
where he rubbishes as an unreliable old Marxist. But it is clear from 
Piasere’s account that the plesnori, though described by the Roma as 
being judges, and declaring resolutions as though they were judge- 
ments, are in fact mediators: “. . i plesnora svolgono il ruolo ap- 


35. Id. 17: “If you ask a Rom to explain the figure of the plesnori he will reply that 
he is a judge (sudi) but will almost always add that “He is a bard Rom,” specifying “o 
bar6 Rom zural6 kat(a)r i familja,” the great man, strong through his family....... 
He is never referred to as being old (phur6é) because age is merely a consequence of 
other factors, not a principal, indispensable characteristic in and of itself.” (transla- 
tion by Sinéad ni Shuinear). 

36. T.P. Vukanovic, “Killing of Old People among Gypsies on the Balkan Penin- 
sula,” in Vol.II Proceedings of Vieéme Congrés International des Sciences Anthropologi- 
ques et Ethnologiques, at Musée de Homme, Paris 309-12 (1964). 
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parente di arbitri, ma di fatto quello reale di mediatori”.?” In other 
words their system, although it possesses many of the features of an 
elders-tribunal system, it is ultimately nearer to the justice-by-avoid- 
ance top of the triangle — but not so near as the system of the 
Kosovar Rom with whom I have been talking. 

Kosovar Albanian Roma whom I have met in England, however, 
were different on both these points. To deal with the second first, I 
did put the phuro/baro distinction to them, and they were quite clear 
that the persons asked to undertake mediation were phure, not bare, 
and they were entirely happy using the word phure with me through- 
out our conversations. Secondly, although some adults were aware of 
the kris, (by name, as carried out by Kalderash immigrants to former 
Yugoslavia,) and although they acknowledged that other Roma in AI- 
bania did have meetings a bit like this, they themselves were ada- 
mant that they never had such meetings. Indeed, they smiled slightly 
when making these denials, as if to imply that could not themselves 
see why red-blooded men should bother with such fol-de-rols; their 
attitude was condescending, similar to that of many Romanichals 
when the kris is explained to them, that is, slightly dismissive of 
Romani people who could allow their honor to be so subject to the 
judgement of others. On the other hand, it emerged that elders still 
play an important mediatory role. 

I asked what would they have done, if when they were living in 
Kosovo, someone had acted so as to threaten or sully a daughter’s 
reputation. The first answer was always very prompt: “I would kill 
him, myself.” But further questioning as to how, and when this kill- 
ing would be carried out showed a rather different story. Although 
the angry father would feel a duty personally to resolve the matter, 
he would have the right to ask an elder personally to confront the 
suspected seducer, and ask him the truth of the matter. In this, the 
age of the elder would be a material consideration. The elder would 
be someone who, however brave, would be physically weak, and not 
personally threatening. If the suspected seducer admitted the truth 
of the accusation, then he would be bound to take the daughter to 
wife (even if married up to three times already) and this should be 
accepted as making honorable amends. Alternatively, the seducer 
could deny the accusation, and ask either that same elder, or another 
elder to explain the real truth to the accuser. If, however, the seducer 
would not make honorable amends, and even after mediation by el- 
ders connected to both the accuser and the accused, the accusation 
was not plausibly deniable, then indeed “te muderav les!” [I'd kill 
him!] — it would have become an intolerable /adj, or dishonor not to 
kill the seducer. 


37. Piasere, supra n. 12, at 18: “. .the plesnora fulfils the apparent role of an 
arbiter, and thereby the real role of a mediator”. (translation by Sinéad ni Shuinear). 
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But — and this is a big but! — in practice, if the seducer had no 
intention of making honorable amends, he would probably have run 
away, together with any of his kin who might be the target of re- 
venge, and this was far more likely than an actual murder. Indeed, 
the slow and deliberate way the elders would go about their business 
could facilitate just such an outcome, and this was contrasted favora- 
bly with the practices of Albanian gaje, who, it was implied were all 
too ready to resort to violence without waiting for mediation. The 
flight would then, itself, satisfy the honor of the accuser, together 
with appropriate (but once-off) corporal punishment of the offending 
daughter. At one level the matter would then be resolved, and not 
spoken of again unnecessarily (although the family would live with 
the unspoken knowledge that the daughter’s bride-price would be 
greatly reduced, especially if an illegitimate child was born — an 
abortion would be out of the question). At another level, however, a 
feud would then exist between the two kinships that it might take 
two or three generations to resolve through mediation. The utter in- 
convenience of this, not to speak of the remote but real possibility of 
loss of life, acts as a powerful disincentive to dishonorable behavior, 
and also to trivial accusations, and indeed to the exposure of dishon- 
orable behavior that has remained private. 

My informants presented this as Albanian Muslim Romani cus- 
tomary law and suggested it would to some extent govern their rela- 
tions with any Muslim, not just with Roma. It did not apply to 
relations with Christian gaje, and only with difficulty could be sus- 
tained against Christian Roma. In a situation such as that described 
above, however, had the angry father, after the failure of mediation, 
killed the seducer, he would have expected the provocation he had 
faced to act as powerful mitigation in processes before the state legal 
system, if indeed the police exerted themselves to arrest him (which 
he would expect them to do only if their hand was forced by higher 
authority). Indeed, when such a situation arose in England, of con- 
flict with a non-Gypsy British Muslim, one informant remarked, 
somewhat wistfully “I would have killed him — but I did not know if 
English law (zakon) would allow it!” 


Who Is A Rom? — ANOTHER PERSPECTIVE 


We have presented a general typology of elements which can 
vary within Romani justice systems in a wide range of different com- 
binations. We have shown, I hope, that there are some similarities 
between justice by avoidance and vengeance of some Albanian Rom 
and of some Romani groups. Both English Romanichals and Albanian 
Roma show more possibilities of mediation than Finnish Kaale, but 
in the case of the Albanian Roma, whether or not the meetings of 
mediators amount to tribunals, the mediation is formal while among 
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English Romanichals it is informal, and above all, private, and not 
carried out by any special persons; it may be undertaken by women to 
women as well as men to men. 


This typology may enable us to speculate as to why Romanichals 
in England and Kaale in Finland do not use the term “Rom” or 
“Roma” as their primary ethnonym. If for a moment we lower our 
eyes from the process of dispute resolution, and just consider the eve- 
ryday exercise of leadership in the organisation of social and eco- 
nomic life, then what is the title of the personage exercising that 
leadership among Romani men, women and children? Among most of 
those who possess any kind of tribunal or eldership institution, the 
answer will be “bare Roma” or “phure Roma” or some combination of 
the two, sometimes extended by other leadership terminology such as 
that mentioned by Marushiakova.?8 But among Romanichals the per- 
son who exercises that kind of day-today leadership is quite simply 
“the Rom”, a word usually translated “husband”, but which has per- 
haps more of the force of the Latin term “paterfamilias”. Harvey’s 
popular photographic “The Gypsies” which now commands iconic sta- 
tus and amazingly high prices among Romanichals has a section “The 
Romani men” starting “The men, the mooshes, the Roms.. .”39 which 
simply shows a succession of portrait photographs of confident, suc- 
cessful, well-set-up middle-aged and elderly men, which perhaps il- 
lustrates better than any words of mine could the force of the word 
“Rom” in the English Romani dialect. 


In other words, when Romani people had to create ethnonyms in 
the 16th century*® to match those of the “nations” which non-Gypsy 
Europeans began to invent after the political collapse of the univer- 
salising claims of the religious communities of the feudal age, then, in 
those communities where the nuclear family led by the Rom was the 
chief political unit, the word “Rom” simply already had too much se- 
miotic content to be available for use as an ethnonym. 


38. See supra n. 12. 
39. Denis Harvey, The Gypsies: Waggon-Time and After 21-23 (1979). 


40. I am aware that the notion that people now called Roma did not need an 
ethnonym in the modern senses before the 16th century is in itself a fairly radical 
speculation. But the adjective Romani and the adverb Romanes continue to retain a 
strong secondary meaning of “humane, decent, knowledgeable.” A “Romani Rai” is not 
a “Gypsy Gentleman”, but a non-Gypsy who acts like a gentleman to Gypsies. The 
same sense can be observed when Kalderash friends say to me “Romano manush san 
tu”. They do not mean I am a man of Romani ethnicity, but that with help, humility 
and due encouragement I can sometimes behave Romanes. It seems to me possible 
that as post 16th century Europe sank into the often genocidal barbarism of religious 
and nation-state factionalism and the global predation of colonialism, that the distinc- 
tion between humanity and inhumanity may have appeared as an ethnic difference to 
those Roma who survived the murderous persecutions and enslavements of that era. 
If this be not true, and Roma already called themselves Roma by the 16th century, 
then surely this name would appear somewhere in the written records surviving from 
the time. But it does not. 
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TOWARDS A GENERAL THEORY OF INTER-COMMUNITY LEGAL RELATIONS 


If we can treat the question of “Who calls themself a Rom?” as a 
matter of historical contingency, then we can surely also claim a li- 
cence to examine the relations between Romani and non-Gypsy jus- 
tice systems in the same way. 

For, if we look carefully at the three values I have identified as 
variegating Romani justice systems, we can see that they also differ- 
entiate non-Gypsy systems of justice. British judges, for example are 
a prime example of almost un-removable authoritarian elders, chosen 
from a tiny fraction of elderly upper-class white men, with the merest 
sprinkling of token women and non-whites pushed through the same 
exclusive education and selection procedures, arriving only in the last 
two decades. American judges in the United States, by contrast, vary 
between jurisdictions, and are far more accountable; some indeed 
have to submit themselves to the vulgar process of democratic elec- 
tion, and even re-election. They are not very like krisnitoria, (per- 
haps French juges d’instruction are more like), but they are a lot 
more like them than English judges. Everywhere we find among non- 
Gypsies judicial systems which my be classed as more or less demo- 
cratic, more or less authoritarian. And as we have seen we can still 
find non-Gypsy societies like Albania where the feud is as important 
as the tribunals of the state. And even in societies where the tribunal 
is dominant, we may find different degrees of tolerance of private vio- 
lence in pursuit of one’s rights — I think it would be uncontroversial 
to suggest that is greater in Texas than in New York — though this 
does not mean that Texas is necessarily a more violent place than 
New York. The National Rifle Association might be seen perhaps as 
asserting the values associated with the apex of my triangle within 
American life. 

In fact, tradition, personal responsibility, and common decency 
are the great perennial sources of justification of human law-making, 
the water, the blood and the spirit as John’s First Epistle has it in the 
bible. Indeed we could probably fit the governance of most Christian 
denominations inside the triangle, with Roman Catholics, antino- 
mian Protestants and Pentecostal assemblies being near the corners, 
and all others somewhere in between. 

The differences between Romani and non-Gypsy justice systems, 
and the practical relationship between them within any particular 
non-Gypsy jurisdiction, do not have any essential or enduring charac- 
teristics which can be applied to all such situations, except that they 
are all the product of particular historical conjunctures in which 
Romani and non-Gypsy communities inhabit — and move across — 
different parts of the same conceptual jigsaw. Such an understanding 
renders rather otiose the kind of swift solutions suggested in the 
1990s, to inhibit the flight of Roma from Eastern Europe by sending 
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secular western missionaries (or consultants) in to carry out three- 
week training courses to instruct the benighted former communists 
in how to achieve the integration and tolerance of Roma within the 
framework of multi-cultural tolerance that we have allegedly 
achieved in the West. Any future broad understanding of the realities 
of inter-communal relationships must be based in a much deeper and 
broader inter-disciplinary scholarship by both Roma and gaje, which 
respects, and takes the trouble to learn and understand, the specifici- 
ties of each situation, and in which scholars acknowledge they cannot 
have a specialist grasp of the whole. The gaps in knowledge to which 
critiques of this paper will undoubtedly draw attention may show 
how far we have to go. 
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